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CONGRESSMAN idea, ex- 
pressed inthe American Review for 
March and noted our March 1st num- 
ber, for international monetary con- 
ference the World’s Columbian Ex- 
position Chicago, next year, has been 
practical shape bill intro- 
duced the House making provision 
for such meeting. The bill long 
and covers all the proposed details 
the conference. The substance its 
provisions will found stated our 
news columns. 

The advantages such conference 
are obvious. free discussion able 
thinkers from all over the world who 
have command the English tongue, 
would have great educational effect, 
and probably bring statesmen differ- 
ent countries more nearly the same 
mind upon many the vexed questions 
concerning metallic currency. 


THERE under preparation for our 
pages, eminent writer, article 
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the merits the bill for interna- 
tional bank, carry into effect the 
recommendations the international 
American conference upon this subject, 
which has been favorably reported 
the House committee Banking and 
Currency. There reason why 
England should monopolize the profita- 
ble banking business with the countries 
south The establishment our 
own soil institution, number 
institutions, extend banking facilities 
South American republics, would 
seem direct course banking evolu- 
tion this country, and the successful 
outcome measures that end 
earnestly hoped for. 


worthy note bankers who issue 
and deal those securities, decided 
the supreme court Nebraska 
case published herein. The point 
ordinary form payable ‘‘on return 
this certificate properly has 
stamped upon it. This certificate pay- 
able three months after date,” time 
certificate, and overdue after three 
months. 

The time maturity certificate 
deposit, well any other nego- 
tiable instrument, important 
known purchasers discounters for 
obvious reasons. Before that time, 
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circulates free from taint. After that 
time, becomes charged with equities 
and defenses which may render the 
security worthless the hands sub- 
sequent purchaser, case cer- 
tificates deposit having the ordinary 
form payment provision—on return 
certificate properly indorsed,—the 
authorities differ respecting its due date. 
Some declare, not due until presented; 
others, due immediately. The certificate 
the present case was the ordinary 
form, but had the three months term 
payment above quoted, stamped across 
its face red ink. Iowa bank, more 
than three months after the date issue, 
unsuspectingly discounted the certificate 
for the holder, but, alas, the Dakota 
bank who issued it, had good defense 
failure consideration. The court 
found unnecessary discuss the ques- 
tion maturity certificates payable 
return, for here the three months 
stamped provision was declared make 
dishonored paper after that time, and 
subject defenses. 

How much bankers’ wealth loaned 
upon things, apparently good security, 
but which are not such, because the gov- 
erning and qualifying rules law are 
not observed lived to. What 
potent argument does this case furnish 
the utility and value desk com- 
panion such THE Law 
which will light the legal 
traps and pitfalls, and guide the banker 
and his treasure safely through, 


Tue last defalcation which has come 
light Wall Street, has its useful 
side object lesson managers 
other banks, who may put the question 
themselves—could such thing hap- 
pen under our system book-keeping 
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and accounts? may suggestive 
reform the internal management 
the accounts some the banks, with 
view quicker detection irregu- 
very instructive and useful 
thing, could obtained and pub- 
lished, would the statement bank 
managers the methods vogue 
their particular banks check defalca- 
tions and detect false entries. Com- 
would mutually suggestive 
ticular points. 


THE supreme court South Dakota 
has, understand, declared the un- 
constitutionality the state banking 
law, which under the guise regulation 
the banking business, practically pro- 
hibited individuals from engaging there- 
in, unless incorporated under the act. 
the time the passage this legis- 
lation, legal article was published 
the JouRNAL reaching the conclusion 
that the act was unconstitutional. This 
conclusion, according the Dakota 
decision now rendered, was sound. Fur- 
ther comment will made upon this 
decision, and its effect upon banking, 
corporate and private, South Dakota, 
when fuller information before us. 


Our readers will find another page 
statement the law, which will prove 
interesting, whether, note due, 
and the owner part full 
satisfaction and surrenders the instru- 
ment, barred from recovering the 
balance. The rule early established was 
that part payment due debt was 
satisfaction, and even though 
agreed accept full, there was 
consideration support his agreement, 
and was not bound byit. The courts, 


all along, however, have expressed their 
disapproval the rule unjust and 
whenever occasion arose which did not 
warrant its application, was disre- 
garded. The instance first stated, 
will seen perusal the cases, 
held the courts not fall within the 
general rule, but creditor who sur- 
renders note receipt part, 
satisfaction the whole, bound 
his act and has further redress. 


ELSEWHERE our pages, publish 
instructive article from the pen 
Mr. William Cornwell, cashier 
the Bank Buffalo, Y., criti- 
cising certain features the national 
banking system, and dwelling especially 
upon the need bank currency that, 
with other necessary features, will fur- 
nish the element elasticity, require- 
ment commerce not satisfied the 
present currency. 

This article one series bank- 
ing and currency contributed distin- 
writers the Chicago 
reproduced for the benefit 
our readers, whom desire 
present all the current literature 
these subjects. Cornwell first crit- 
icises the fixed reserve and the exam- 
ination features the national bank 
system. The fixed reserve requirement, 
regards, objectionable, far the 
money centers are concerned, tend- 
ing aggravate, rather than allay, 
commercial distress time money 
stringency. such times, good bank- 
ing would require the reserves 
drawn upon, rather than withheld from 
use. The objections this feature are 
clearly set out Mr. Cornwell’s paper. 
The provisions for examination banks, 
furthermore, far relate the 
the officials, the writer thinks 
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capable improvement, and sug- 
gests place political appointees, 
trained life-term board examiners 
with professional skill the requirement 
for position and advancement, the 
employment public firms expert 
accountants whose reputations would 
staked upon the soundness their 
audits and reports. 

The main objection the national 
bank system, however, Mr. Cornwell 
shows, lies its provisions for circula- 
tion. Government bonds are declared 
not proper basis security for bank 
currency. Their callingin and payment, 
results contraction, and the character 
the security such, that there 
incentive for daily presentment the 
notes the counter the banks for 
redemption; hence, there can re- 
issue, and hence elasticity. Com- 
mercial assets—bills receivable—as dis- 
tinguished from government debt, 
the basis security advocated. The 
plan circulation proposed issue 
notes banks against commercial 
paper specified extent, made first 
lien upon their assets, with the addi- 
tional security redemption fund. 
This plan, properly worked out 
detail and engrafted upon the existing 
national bank fabric, thought, 
would furnish the people the United 
States with banking and currency 
system fitted their 

The issue first lien notes banks 
against commercial assets, which come 
back the bank counter for redemption 
when their mission ended, 
the Canadian system now success- 
ful operation. paper read last 


the American Bankers’ Convention 
Canadian Bank Note Circulation,” 
Mr. Cornwell described tae Canadian 
system detail, and showed that the 
bank currency use the region north 
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us, possessed every requirement 
security and elasticity. The subject, 
what shall our future currency, 
engaging one for all thought- 
ful men. 


‘the article this number, and whose 
portrait also published, son 
the late Francis Cornwell, one 
Buffalo’s most eminent lawyers, and 
himself noted one the most re- 
markably successful financiers the city. 
was born August be- 
gan his career banker the office 
Smith 1868, and subse- 
quently acted messenger the Bank 
Attica, and later the Third 
National Bank Buffalo. When the 
Bank Buffalo was organized 1873, 
became general book-keeper and 
correspondent, and 1877 was 
elected cashier. applied certain 
ideas, peculiarly his own, the pre- 
vailing methods with most remarkable 
results, and such was his success that 
conceded that practically revolu- 
tionized the banking business Buffalo. 
his efforts modernize the system 
had the cordial co-operation the 
president, Jewett, resulting the 
unprecedented success the bank with- 
out departing from sound and prudent 
financial policy. the spring 1889 
Mr. Cornwell was mainly instrumental 
House, and the fall that year 
his unaided and persistent efforts and 
the face apparently insurmountable 
obstacles succeeded arranging for 
clearings between the banks cash 
basis, thus raising the standard for 
safety and conservatism the entire 
financial system the city. Mr. Corn- 


well has given many thoughtful con- 
tributions the literature banking. 
His Financial and Commercial Chronicle 
pamphlet Free Coinage had wide cir- 
culation. His address before the Am- 
erican Bankers’ Association New 
Orleans, last fall, ‘‘Canadian Bank 
Currency” received wide attention from 
the press and was exhaustive treatise 
thoroughly mastering the subject, and 
directing attention and study leading 
financiers the Canadian system. Mr. 
Cornwell besides being director the 
Bank Buffalo, vice-president the 
Bank Niagara Falls, secretary the 
Bankers’ Association Buffalo, chair- 
man the Clearing House Committee 
and vice-president (for the State New 
York) the American Bankers’ Asso- 
ciation. 


our news columns, our readers will 
note reference the decision 
important case involving the liability 
mercantile agency bank subscriber 
for false report wpon the financial 
standing merchant. The case 
said the first which damages 
have been awarded for this cause. Re- 
lying upon the solvency the merchant, 
reported, the bank which was located 
different section the country, dis- 
counted drafts, accepted him, 
amount exceeding five thousand’ dollars, 
which sum was wholly lost. Mercantile 
agencies usually make contracts with 
their subscribers limiting their liability 
for negligence, and under these con- 
tracts, the courts have, cases before 
them, absolved the agencies from re- 
sponsibility. 

the present case there was such 
contract, but notwithstanding its exist- 
ence, the bank recovered judgment for 
the full amount. This case, the grounds 
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the decision, and the general subject, 
are deserving fuller publication and 
mention, which will made the next 
issue. 


will note the report from 
Washington suggested amendment 
the national bank act, making pro- 
vision for redemption bank-notes 
which have been lost stolen from 
any bank before the affixing the nec- 
essary Officers’ signatures. pro- 
posed place such notes, which are 
now irredeemable and void, the same 
footing regularly signed and valid 
notes, with respect their redemption. 
lost stolen before signature, the 


notes, nevertheless, are 


the same regularly signed. The 
professed object this proposition 
relieve innocent holders, who igno- 
rantly take such unsigned notes cir- 
from 

not perceive the good policy 
this proposal. unsigned notes are 
good signed notes, why require 
signature all? And what kind 
promissory note—either bank 
individval—would have, that was 
valid without the maker’s signature 
requires execution make valid 
obligation, and the maker’s signature 
necessary for this purpose, and charge 
him upon the obligation. What 
could enforced against maker that 
from his desk before signa- 
Aside from policy, compe- 

tent for congress legislate that 
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bank will forced redeem and pay 
its promissory note, which has never 
recognized its valid obligation, 
bound itself pay signature? 
good reason perceived why this pro- 
posed legislation should enacted. 

the meantime, there has emanated 
from another branch the government 
Washington, document, which 
evinces higher regard for the signature 
necessary part valid bank-note. 
The proposers the legislation have 
referred to, think lightly the ne- 
cessity the maker’s (bank officers’) 
signature, that they propose make 
the note equally valid without it. But 
the officials the treasury bureau deem 
such high character that the use 
stamped even engraved signature 
demurred to, and the name the 
officers, regularly written with 
pen and ink, insisted upon. The fol- 
lowing circular was issued March 


OFFICE THE COMPTROLLER THE 
WASHINGTON, D. C., March 25, 1892. 


“The comptroller the currency states that sections 
and the revised statutes the United 
States require that national bank currency make 
legal issue shall be attested by the signinge of the 
president vice-president and cashier. This lang- 
uage has always been construed the comptroller 
the currency mean the signing notes 
hand with pen, such manner make them ob- 
ligatory promissory notes Numer- 
ous applications have been received the comptrol- 
ler have signatures bank officers engraved upen 
the plates placed upon the notes with stamp, but 
such requests have been refused. has come the 
knowledge the comptroller that signatures have 
been stamped officials certain banks upon their 
currency, and each case instructions have been 
given that the practice should stopped and steps 
taken have currency stamped called and re- 
tired.” 


WRONGFUL PROTESTS BASIS FOR LIBEL SUITS AGAINST 
BANKS AND THEIR NOTARIES. 


OTARIES, like other human beings, 

occasionally make mistakes the 
performance their official duties; and 
among other errors which they some- 
times make, the protest commercial 
paper against parties where, reason 
premature other improper pre- 
sentment, there obligation pay. 
solvent merchant, who debtor 


commercial paper, and who 


and willing pay the time and 
the proper manner, naturally feels ag- 
grieved being unjustly protested 
the world defaulter, when truth 
and fact has not defaulted. Hence, 
resort the courts for balm for injury 
reputation occasionally results, al- 
though actions for damages reason 
wrongful protests have not been fre- 
quent. Two such cases have recently 
been decided Georgia and Texas re- 
spectively, which publish side 
side herein, for purposes instruction. 

Merchants, traders 
men are very sensitive their reputa- 
tions. This natural, for trust and 
confidence others part their 
capital stock trade, and this 
lessened the wrongful acts words 
another, their reputation and busi 
ness interests must necessarily suffer. 
Thus that the law slander and 
libel, false defamatory words spoken, 
written and published, respecting 
person the way his profession 
trade, are made actionable without 
proof any special damage, although 
many instances, alleged defamatory 
words are not actionable se, and the 
fact injury, special damage, must 
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proved order entitle the ag- 
grieved person recover. 

But law has always been very ten- 
der the tradesmen, and 
therefore words spoken them the 
way their trade will bear action 
that will not actionable the case 
another person; and, bare words are 
so, must stronger the case 
libel the public newspaper, which 
diffusive.*” The courts regard that 
must injure person’s reputation 
disparage him his very means liveli- 
hood; hence they require proof 
special damage. 


WRONGFUL PROTEST AGAINST MER- 
CHANT ALL; SO, MUST 
SPECIAL DAMAGE SHOWN. 


Advancing brief review the two 
cases published, the first question sug- 
gested for consideration whether 
erroneous protest against merchant 
professional man, will constitute such 
false, defamatory words written and 
published such person the way 
all; and so, whether proof 
special damage must made author- 
ize recovery. Our readers will remem- 
ber somewhat analogous line cases 
where banker had wrongfully and erro- 
neously refused honor his customer’s 
check, published and considered 
courts were shown practically 
agreed upon the following proposition 


Per Curiam Harvey Delany, Str. 
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Where banker, without notice, erroneously 
refuses payment his customer’s check, when 
there are sufficient unencumbered funds de- 
posit meet it, responsible his cus- 
tomer for (not only nominal, but) substantial 
damages, although the customer does not prove 
any special damage. 

The wrongtul dishonor the custom- 
er’s check this class cases (all the 
result error distinguished from 
wilful wrong-doing) was likened the 
courts slander the customer re- 
spect his trade business, and this 
was held actionable without proof 
special substantial injury being 
conclusively presumed. 

Advancing the subject wrongful 
protest, what the rule which will 
applied? Will the protest, when ille- 
gally made, furnish the basis ac- 
tion any event; so, must special 
damage proved authorize recov- 
ery, will the protest libellous 
se—false, defamatory words written 
the merchant the way his trade, 
and such actionable without special 
proof resultant damage? 


ILLEGAL PROTEST LIBELLOUS ALL? 


constitute libel, the words writ- 
ten and published must false and 
defamatory. But, certain sense, 
the words protest, although pub- 
lished without right, may them- 
selves true. True, for example, that 
payment was demanded the maker, 
and the maker refused pay, and that 
the notary thereupon protested the note. 
what, then does the falsity consist? 
Not much the words themselves, 
the defamatory implication which 
they convey that the maker wrongfully 
dishonored his the illegal 
protest would generally carry with 
evidence its own 
that the refusal was rightful—and hence 
might argued, could not defam- 
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atory injurious the maker; hence 
not libellous. 

This question touched upon both 
the cases published herein. the 
Texas case, the court doubts the ille- 
gal protest libellous actionable 
all, but finds unnecessary decide 
the point. The Georgia court, the 
contrary, declares the illegal protest 
libellous and actionable. Says the Texas 
court: 


very much doubt that the writing ques- 
tion actionable all. All its statements 
are true, and does not appear defama- 
tory. copy the note annexed and 
made part it, set forth the petition. 
There admissible here,that the 
intent and purport was charge the defendant 
with refusing pay just debt which had 
then matured. This conclusion would not nat- 
urally drawn any one who might read the 
instrument connection with the note, and 
certainly contains words that effect. The 
reader, presumed know the law, would see 
that the protest had been made before the note 
was due, and hence that the plaintiff had most 
excellent reason for not paying the time. 
Let illustrate Suppose that the defendants 
had published newspaper the statement 
that the plaintiff had after demand duly made 
upon him, refused pay, the day 
June, note upon which was duly bound, 
but which, its terms, did not become due 
until the day July. That would not 
libellous, although the defendants may have 
been actuated malice. Acts which neither 
the moral code nor the law the land requires 
cannot libellous tocharge him with not per- 
forming.” Cooley, Torts, 207 Odger, Sland 
308. The damages are not the natural 
legal consequence the language. 


But the court does not find neces- 
sary decide the point. Taking the 
most liberal view favor the plaintiff 
which the language used will admit, 
and conceding that the ordinary effect 
import such language, connec- 
tion with the fact protest, would 
impute the plaintiff failure and 
refusal pay his note hand after 
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had fully matured,” the court, never- 
theless, holds, that the writing not 
actionable se, and special dam- 


alleged, the action declared 


non-sustainable any event. 

The contrary, Georgia, view that the 
protest libellous and actionable, al- 
though its statements may literally 
true, may thus summed up: The pro- 
test publishes tothe world that the maker 
has dishonored his paper. This must 
naturally produce injury. Its hurtful 
consequences tothe credit would 
not confined the parties 
diately interested, but the injurious im- 
putation would run through general 
business circles beyond pursuit and cor- 
rection the true character the pro- 
test. 

Assuming this latter view the 
correct one, and that illegal protest 
(by extending the dishonor 
further circles than the there- 
for) may calculated injure 
chant trader his business, the 
further question arises: 


LIBELLOUS PROTEST ACTIONABLE 
MUST SPECIAL DAMAGE SHOWN? 
Upon this question the reader will note 

direct difference opinion and de- 

cision between the Georgia and Texas 

courts. The Texas court, have 
seen, holds that the writing not 
actionable se, but that special dam- 
age must proved authorize re- 
covery. The Georgia supreme court, 
the contrary, sustain the action 
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brought without any such proof. The 
protest adjudged libellous and action- 
able itself. 


WHAT PERSONS LIABLE? 


any case where aggrieved per- 
son adjudged entitled right 
action reason wrongful protest 
the notary public, course, per 
sonally liable for his wrongful act. But 
the bank who employs the notary 
frequently more responsible party, and 
the action for damages (as the cases 
now published) brought against bank 
well. The question thereupon arises 
the responsibility the bank for the 
negligence its employed notary. 
the Texas case, this question was not 
considered. The action was not sus- 
tainable any event. But the Georgie 
case, where the action was held well 
brought, the point passed upon. 
will seen from the opinion, the bank 
held not responsible for the act its 
notary, the ground that the latter 
public officer. The decisions this 
question responsibility bank for 
negligence notary are not all uniform 
the various states. They will 
found fully collected and discussed 
volume five the page 332. 

The question brought the two 
cases now published involving the libel- 
lous character erroneous protests, are 
new, and remains seen what 
shape this branch the law will take, 
other cases arise, 


savings bank comparatively 
modern institution. has only 
existed since the beginning the present 
century and its remarkable growth has 
been during the last fifty years. Though 
originating Europe, they have been 
improved upon the United States 
that shall confine our observations 
the banks here, more especially 
foreign banks generally embrace within 
their business all the features banking, 
paying interest deposits, loaning 
real estate, well commercial 
business. With the savings banks have 
developed their remarkable influence 
because their policy has been clearly 
defined and their business entirely separ- 
ated from commercial banks. 

When see the progress our Cali- 
fornia banks have made, more especially 
those San Francisco, hardly seems 
possible that they are the result the 
few simple principles savings banks, 
viz.: the requirement notice from 
depositors; the the amount 
deposited individuals, and confining 
loans almost entirely real estate. Our 
state laws, which are very strict, re- 
gard model ones this respect. These 
facts are familiar all that merely 
refer them. 

The idea which wish call your 
attention the bank financial edu- 
familiar with the old 
story the bank that don’t make mis- 
takes, yet while this hardly possible, 
high standard should the motto 
every bank both for its own sake and for 
its customers, for the business man re- 
gards his bank book his chart guide 
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SAVINGS BANKS AND THEIR MISSION. 


paper read Lankershim California Bankers’ Convention.) 


him through all financial 
pecially the savings bank the 
the people. Our mission teach 
the great mass the people that the 
foundation wealth and independence 
poor but can have bank account. 
Once let young man begin 
money and you notice improvement. 
One one his bad habits disappear, 
longer takes occasional drink, his 
step firmer and his appearance better.. 
first satisfied with saving from 
wages, then the thought comes him, 
can not with labor and earn- 
ings, begin life for myself? not 
able the hundreds around me? Soon 
launches out business man, and 
successful one; that the 
best customers the savings banks be- 
come finally the best customers the 
commercial banks. There doubt 
that this principle recognized the 
authority given banks over $300,000. 
paid capital general banking 
business, being supposed that the 
time they have acquired that amount 
capital they will have sufficient ex- 
perience commercial business. 
The good effects savings banks ex- 
tend beyond the individual, assisting 
business and building the com- 
munity. Look the Eastern manufac- 
turing towns. Their prosperity and 
savings banks seem hand 
much this the case that for long 
time was supposed that savings banks 
could not exist outside 
towns; but now see them prosperous. 
farming and many other communities.. 
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There very little doubt that the pros- 
perity San Francisco due largely 
the amount capital, nearly one 
hundred millions, her savings banks, 
available all times for every legitimate 
business. that city the deposits 
comparatively poor people have reduced 
the rate money and made compara- 
tively plentiful the whole state. 

believe that the growth our bank- 
ing institutions have been great ex- 
tent the result wise legislation; but 
would not our growth much greater 
should more united. 

The Bankers Union, such are 
now forming, has been power other 
states for years and avail our- 
selves its benefits acommunity like 
California. 

While our banks to-day are considered 
the front rank the United States, 
yet our methods many respects are 
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behind times. Itis not enough 
that lock our safe doors, put our 
hands our pockets and say the bank- 
ing institutions are solid. all know 
that. But what our undeveloped 
lands and are the manu- 
factories that should have, and where 
are the fleets that should carry our com- 
merce toearth’s remotest bounds? These 
are questions that should answer and 
problems that hope our Union will aid 
solving. 

ers, standing shoulder shoulder, 
make the reserves carry available for 
twice the business that now and 


safely? there not adverse legisla- 
tion that can check, and new laws 
that will strengthen? believe that 
stand the threshold new era 
bankers and the next decade shall 
see prosperity unparalleled the 
history the past. 
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answer the following questions: 
What are the objections our present 


National banking system and what legislation 
you recommend remedy them 


view the fact that the bonds upon 
which our National circulation based 
will soon retired, what you suggest asa 
substitute for that feature 

The important features the National 
system are: 

circulation secured govern- 
ment bonds. 

Shareholders doubly liable; that is, 
they can called upon case tailure 
for amount equal their shares. 

Redemption fund deposited 
Washington for the redemption all 
notes. 

the Comptroller. 

Examinations government, wise 
restrictions loans and careful 
supervision. 

Fixed reserve required. 

Starting out with the minor objections 
the present system, first the 
rigid law the maintenance 
fixed reserve. This provision was con- 
ceived the interests conservatism 
and may salutary check banks 
the towns and cities outside the 
important money centers, but not the 
rule when applied the larger reserve 
cities the aggravator panics, and itself 
the promoter conditions for its own 
disregard? Under its regulations banks, 
time peace, loan closely the 
prescribed danger line possible (the 
very prescription discouraging the use 
individual judgment what the 
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reserve should be, the fact being that 
per cent, reserve the great cities 
not enough), and then when storm pre- 
vails, contract sharply, adding the 
general commercial destruction the 
period and making devastation wide- 
spread, 

Says great writer: Lending cures 
panics, while non-lending niggardly 
lending aggravates them.” But the Na- 
tional bank act draws aline steel with 
penalty blood when forbids any 
National bank make any loan dis- 
count whenever the legal reserve shall 
fall below the established minimum and 
authorises the Comptroller appoint 
receiver and wind such bank fail- 
ing make its reserve good thirty 
days. 

When proposition introduce into 
the Canadian law feature this kind 
came upin 1890, the great bankers 
Canada calmly sat down upon it. One 
them addressing his constituents 
proposal compel the holding fixed 
reserve money proportion their 
liabilities was demurred bya large 
majority. was pointed out that 
insist upon the banks keeping locked 
their safes all times any fixed 
sum money would interfere with the 
rights creditors meet whose de- 
mands all the banker’s cash held. 
was shown that such measure had 
never been tried practice except the 
United States, and that there when banks 
attempted keep the law, violent fluc- 
tuations the rate interest ensued, 
and further that circumstances occurred 
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nearly every year that compelled them 
disregard the law altogether. 

proposal fixed reserve was 
therefore 

Chicago’s great financier, Mr. Gage, 
has set forth concise terms the true 
remedy for panic: 

The maintenance in. all ordinary 
times adequate cash reserves. 

liberal use the cash reserves 
times panic judicious loans. 

The present law imperfect the 
light both these admonitions when 
applied the reserve cities. 

one more possibly minor point— 
that examinations—our system com- 
paratively weak. trained life-term 
board examiners with professional 
skill, the requirement for position and 
advancement, would, seems, vast 
improvement upon the service which has 
forced upon it, very frequently, the out- 
of-a-job friends politicians and ad- 
ministrations. 

perhaps the plan paid expert 
accountants (proposed that brainy 
little publication, the California Bankers’ 
Magazine,) public firms accountants 
who accredit the banks and answer with 
their reputations for the soundness 
the audit would better. These firms 
are paid according the work done 
the bank which audited, and they 
make false audit they are ruined for 
lite. 

But the great objections the Na- 
tional system lie against its provisions 
for circulation. These are unscientific 
and contortion trade resources 
the requirements war—an able and 
brilliant formulation, for the purpose 
re-enforcing the Treasury great 
nation and not intended carefully 
constructed plan meet the wisest 
and most scientific manner the needs 
commerce, 


Notwithstanding the popular notion 
that our National bank currency the 
best the world ever knew, fact 
that the unscientific character that 
currency the very thing that has 
brought the present uncomfortable 
condition our finances; that say, 
the rate reduction and redemption 
government bonds (the pledging any 
comparatively short-lived security like 
government bond, being necessarily 
disturbing), has caused thus far re- 
tirement National notes contraction 
over $230,000,000 our currency, 
and just when more currency 
has been needed. This has made pos- 
sible for the silver scheme gain such 
preposterous headway this country, 
and under the guise supplying the 
great commercial need more currency 
has washed along ina silver flood 
(over four hundred millions now) the 
brink precipice. 

This brings the fault bonds 
basal security. The currency 
country should based upon actual 
possessions, not upon public debt—upon 
wealth, not upon poverty—and bond, 
public debt, not public property. Re- 
formers the old system, inventors 
entirely new systems banking, 
should remember this. 

Further than this the system having 
for its principle special security, that 
security pledged and held specially, 
are our government bonds, defective 
acountry requiring sensitive elasticity 
its currency. Such system fails 
respond the laws trade and under 
profit it, will too great, and 
there profit will shrink without 
regard the needs the community. 
These have both differ- 
ent times confronted us. 
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Then, too, because the National notes 
are specially secured there never was 
any actual daily redemption them 
the natural course trade and this 
great controlling feature lost the 
system. 

now come the second part 
this inquiry. shall take the 
place bonds the basis National 
bank circulation?” 

have said that need this 
country currency especially sensitive 
the quality elasticity, besides being 
absolutely secure. account great 
field and forest production, require 
certain seasons the year rapid 
and substantial increase our medium 
exchange, the volume which should, 
avoid inflation, rapidly shrink when 
the need past. 

What have actually got? With 
what left the National bank notes 
and our vastly increased and ever in- 
creasing government issues, have, 
far elasticity concerned, sod- 
den, unyielding mass. There not one 
first principle elasticity it. Our 
present system vast financial cyclone 
breeder. Under when confidence 
felt, the excess money provokes specu- 
lation and inflation. But when the clouds 
spread, there natural relief, re- 
sort, hope. Confidence shrinks, there 
financial agony, shivering credits, 
crash—panic. 

itnot unheard thing that such 
Nation ours—not great war nor 
caring be—not yet great art 
literature science—but supremely 
great commerce, should weak 
the one essential feature, its 
currency. 

And this true, not because have 
not the brains, the skill, and the wisdom, 
but because the place the merchant 
and the banker has been usurped the 
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Experience has given place 
experiment and are groping 
puddles instead trading rocks. 

The remedy hand. natural 
law, simple are all the laws nature, 
there furnished the eternal fitness 
things medium, commerce, for 
commerce. 

Commercial banks are the longest- 
lived and the soundest institutions known 
human history, many them outliv- 
ing the change governments and the 
fall dynasties. our own country 
have number flourishing banks 
that are older than the government it- 
self. Such commercial banks are the 
custodians the products the labor 
the people and these products repre- 
sent really all there financial value 
nation. 

The experience all time declares 
and proves that commercial assets, the 
representatives these products are the 
highest form security for note circu- 
lation. 

Notes issued properly capitalised 
and inspected banks the extent 
proportion (possibly the future the 
whole) their paid-up capital and made 
first lien upon their assets, have be- 
hind them the only true scientific basis 
for circulation country like ours— 
the basis being the product the ener- 
gy, the muscle, and brain our people. 
Trade consists the exchange these 
products. Banks are the natural facili- 
tators such exchange. They hold, 
short, bills receivable, the paper repre- 
sentatives the products themselves. 
the increase products, trade 
increases, scientifically and naturally 
larger basis for note circulation. The 
means, then, move the crops, that 
operation which the great annual 
financial gastrodynia this country, 
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What better basis for bank notes can 
created than these quick assets? 

This new expedient. repeat; 
the experience all time proves that 
commercial assets are the soundest and 
best form security for note circula- 
tion; assets not specially pledged are 
government bonds, but held general 
security making the notes bank 
the first lien upon all its The 
double liability stockholders would 
further security, and make assur- 
ance doubly sure, redemption fund 
could maintained and continued 
yearly tax.* Add this the operation 


daily actual redemption all the 
great commercial centres East and West, 
that trade requirements subside, 
the volume notes will correspondingly 
decrease (and this can only the case 
when the security general and not 
special), and have elastic, per- 


fectly secured currency which will meet 
all the needs our great commerce, 
and will possess the four great require- 
ments, security, elasticity, convertibility 


and uniformity. 
have now system banking 


originally adopted for the support 


Possibly first the safety fund plan advocated 
Mr. Knox, which line with the principle urged, 
could be inaugurated and gradually merged by cur- 
tailment the fund. 
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nation extremity, and far circu- 
lation concerned, serving the 
brief period only. The system has 
developed into thoroughly efficient or- 
ganization, handled heretofore and now 
with great ability, but the present 
Comptroller says, confined mainly 
far the business banking con- 
cerned the imposition restrictions, 
has demonstrated its efficiency, how- 
ever, condition safety which 
represented the remarkably low per- 
twenty-nine years. 

Let suppose that this solid struc- 
ture there was added plan circula- 
tion like the one proposed, based 
fundamental principles proved expe- 
rience and approved wisdom, and 
that the details this plan were worked 
out and adapted our conditions 
committee practical bankers and 
financiers, then submitted all the 
bankers the United States for objec- 
and criticism, and finally 
perfected the experts. Would 
not then have something worthy our 
mercantile rank, namely, system 
currency deliberately planned scien- 
tific lines with reference the widest 
commercial needs and prosperity the 
greatest commercial nation earth? 
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CURRENT LEGAL DECISIONS. 


department embraces all the newly decided cases bankers, bank counsel and bank 
rectors. The experiences they disclose are likewise worthy attention and study the merchant, 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 


herein, will furnished 


MALICIOUS PROTEST NOTARY 
ACTION FOR LIBEL 
BILITY BANK EMPLOYING 
NOTARY. 


Supreme Court Georgia, Dec. 1891. 


1. Itislibelous, and therefore actionable, for a notary 
public falsely and maliciously protest for non-pay- 
ment the acceptance person engaged manu- 
factures, and then send the draft, together with such 
protest, ‘‘to the source from whence came.” That 
the protest shows its face that proper legal de- 
mand was made for payment will not render the libel 
harmless to the credit and business of the acceptor, 
since published one who has dishonored his 
paper tends naturally produce 


general rule, bank not responsible for 
malicious protest made and published notary 
public rightly employed it, such notarial act being 
that public officer; and makes difference 


that such notary also employe and agent the 
bank. 


Inorder render the bank liable, would 
least have alleged that shared maliciously 
tion “that the action the notary the matter, 
acting under the authority the bank, the action 
said not sufficient charge the bank 
joint tort-feasor with the notary. 


joint demurrer two defendants declara- 
tion for want of a cause of action should be overruled 
the declaration sets ferth cause action 
either the defendants. 

(Syllabus the Court.) 


Error from city court Atlanta; How- 
ARD VAN Epps, judge. 

Action libel George May 
against Jones and others. Judg- 
ment for defendants demurrer. Plain- 
tiff brings error. Reversed. 

Jordan, for plaintiff error. 
Rosser Carter, for defendants error. 


ACTION AGAINST BANK AND NOTARY FOR 
MALICIOUS PROTEST NOTARY. 


Lumpkin, May brought his action 
libel against Jones and the Merchants’ 
Bank Atlanta, for damages his 
credit and standing business man 
reason certain draft being pro- 
tested for non-payment said Jones, 
who was notary public, and also 
employee and agent the bank. The 
declaration the grounds that there 
was cause action set out for 
libel; that there was cause action 
set out for wrongful protest; and 
that the bank was not liable for the acts 
Jones under the allegations the 
declaration, The judgment this de- 
murrer recites that the plaintiff’s attor- 
ney disclaimed open court any claim 
for damages for wrongful protest, but 
advised the court that the declaration 
was intended claim for damages 
for libel only; whereupon the court 
sustained the demurrer, and dismissed 
the case, because the declaration con- 
tained legal cause action. This 
the error complained of. 


The declaration shows that the 
draft was accepted the plaintiff, pay- 
able the Atlanta National Bank. 
the course business, after several in- 
dorsements, came the Merchants’ 
Bank Atlanta for collection. was 
protested Jones without due present- 
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ment for payment the Atlanta National 
Bank. The plaintiff avers that had 
notice, before the protest, that the 
draft was the Merchants’ Bank, and 
soon learned this fact went 
there and tendered the amount the 
draft—that amount being 
was refused because had been pro- 
tested; that the time the protest 
had several hundred dollars his 
credit the Atlanta National Bank, and 
the draft, presented, would have been 
promptly paid this bank; that the 
protest and draft were sent the source 
from whence came; and that the 
charges the protest are false, fraudu- 
lent, and malicious, and were made 
reference trade, and calcu- 
lated injure him his trade busi- 
ness.” doubt, against Jones, 
cause action sufficiently set out. 

The declaration distinctly alleges 
that the charges the protest were 
false, fraudulent, and malicious, and 
made reference the trade. 
Without due presentment for payment 
the place designated the accept- 
ance there was legal basis for the 
protest. The object for the protest being 
bind the indorsers, due diligence 
required presentment the place 
where funds were probably lodged 
meet the acceptance. Daniel Neg. 
Inst. Daniel, Neg. Inst. 952, 
955; Woods’ Byles, Bills, *216, and 
notes. The protest being without proper 
foundation, false, malicious, and calcu- 
lated injure business man’s credit, 
its promulgation and publication con- 
stitutes libel, tor which the plaintiff 
may action, Townsh. Sland, 
Odger, Sland. *13; Amer. 
Eng. Enc. Law 314. See Williams 
Smith, Div. 134. matters 
not that the protest carries its face 


evidence its own invalidity. Its val- 
idity would probably pass unquestioned, 
even those who saw the writing, 
the presumption favor the official 
act. this presumption, see 
Andrew Radway, 512. More- 
over, the hurtful consequences the 
acceptor’s credit would not confined 
those parties immediately interested 
inquire into the regularity the pro- 
test. The news the protest would 
quickly spread each indorser, and be- 
come matter common knowledge 
his business circle. would run 
through the complex avenues trade 
beyond pursuit and correction the 
true character the protest. The case 
Van Jones, Ga. 238, does 
not conflict with this ruling, but rather 
sustains it. That was action the 
nature libel against notary for 
false protest, and this court held that 
the declaration was demurrable because 
did not allege that the false statement 
was made reference the 
profession attorney law. Here 
the declaration expressly charges that 
the statements were made reference 
plaintiff’s trade, and calculated in- 
jure him his trade 


CAUSE ACTION AGAINST BANK. 


But, against the 
Bank, cause action set out. The 
theory that, Jones, the 
notary public, was also employee 
and agent the bank, action 
defendant Jones the matter, act- 
ing authority defendant 
bank, the action said bank.” This 
all the allegation touching the bank’s 
liability. Although there conflict 
the cases, the prevailing and better hold- 
ing seems that bank not liable 
for the negligence misconduct 
notary employed protest nego- 
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tiable paper. The reason that the 
notary not mere agent servant 
the bank, but public officer, sworn 
discharge his duties properly. 
higher control than that 
private principal. owes duties 
the public which must the supreme 
law his conduct. Consequently, when 
acts his official capacity, the bank 
longer has control over him, and can- 
not direct how his duties shall 
formance official act, the bank 
not liable. Morse, Banks, 
265; Bolles, Banks, 465; 
Eng. Enc. Law, 113; Amer. Eng. 
Enc. Law, 763: notes Bank, 
Amer. Dec. 313; Bank, La. 
560, Amer. Dec. 621; Bank, 
How. (Miss.) 648, Amer. Dec. 83; 
Agricultural Bank Commercial Bank, 
Smedes 592; Niccolls, 104 
U.S. 757; Bank Butler, Ohio St. 
That the notary also em- 
ployee and agent the bank does not 
alter the case. There still sharp 
dividing line between his duties agent 
and his duties public When 
his public service comes into play, his 
private service is, for the time, sus- 
pended. See Bank, Wend. 
215, Amer. Dec. 289. some cases, 
seems, the bank would liable tor 
negligence the selection notary, 
but such question arises this case. 
There allegation that the bank 
participated the libelous protest, ex- 
cept the one above quoted. Doubtless the 
bank could render itself liable mali- 
ciously procuring false protest 
But there allegation this 
import, the supposed liability the 
bank being rested entirely the gen- 
eral authority given the notary. 
According the own inter- 
pretation, the action not brought for 
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wrongful protest. may that the 
bank authorized the notary act, but 
cannot inferred from this that 
contemplated the perpetration libel. 
the contrary, the bank would have 
right rely upon the faithfulness the 
notary public officer. could 
not command him its bidding 
his official action, cannot presumed 
that directed him violate the law. 
This matter for distinct allegation, 
which the declaration utterly fails. 

(Consideration point stated sylla- 
bus, omitted.) 

follows that the court erred sus- 
taining the demurrer the entire de- 
claration, the same setting out cause 
action one defendant. re- 
versing the judgment directed that 
the court below sustain the demurrer, 
and dismiss the case far the Mer- 
chants’ Bank Atlanta concerned, 
since against cause action ap- 
pears. Judgment reversed, with direc- 
tion, 


PREMATURE PROTEST—LIBEL— 
PRESENTMENT NOTE FALL- 
ING DUE SUNDAY. 


Supreme Court Texas, Feb. 16, 1892. 


HIRCHFIELD Fr. Nat BANK 
et. 


The rule the law-merchant that note, without 
grace, falling due Sunday, not payable till the 
following Monday, not changed statute, except 
where Sunday falls ona legal holiday, when the note 
payable the preceding Rev. St. 
arts, 2835, 2837, providing that legal shall 
treated Sunday regard the presentment and 
protest notes, and that, when Sunday and legal 
holiday fall the date the maturity paper, 
may presented protested the preceding Sat- 
urday. 

The holder note protested before maturity, 
and mailed formal notice thereof the maker and 
indorser. maturity, the maker paid the note and 
protest fees without objection, and subsequently sued 
the holder for extortion for collecting the protest fees 
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and for damages for injury reputation and credit 
man, and exemplary damages. There 
was allegation special damages. the ac- 
tion being the nature action for libel, that the 
and plaintiff cannot recover. 

The fees charged being the legal fees fixed 
statute, there was extortion, under Rev. St. art. 
2421, providing penalty for the benefit the injured, 
party against officer for demanding 
than those allowed the statutes, and authorizing 
the offender punished for extortion. 


Commissioners decision. Section 
Appeal from district court, Tarrant 
county, 


SUIT AGAINST BANK AND NOTARY FOR 
DAMAGES FOR ILLEGAL PROTEST. 


Action Hirshfield against 
Ft. Worth Nat. Bank and John 
Arnold. Judgment for defendants. 
Plaintiff appeals. Affirmed. 

The other facts fully appear the 
following statement Marr, 

the court below the appellant, 
plaintiff, filed suit against defendants, 
alleging his petition that the Fort 
Worth National Bank was 
corporation duly incorporated under the 
laws the United States, and that de- 
fendant Arnold was notary public for 
Tarrant county, and clerk and employe 
defendant bank. That the 17th 
day September, 1890, plaintiff, Hirsh- 
field, made, and delivered 
one Zook his certain promissory 
note writing for the sum $225, 
which set out said petition fol- 
lows: 


$225.00. Fort Worth, Texas, Sept. 17, 1890. Sixty 
days after date, waiving grace and protest, either 
us, jointly and severally promise pay the 
order two hundred and twenty-five 
dollars, received, with ten per cent. inter- 
est per annum from date until paid, and ten per cent. 
additional for attorney’s fee, collected Ne- 
gotiable and payable the National Bank, Fort 
Worth, Texas. HIRSHFIELD.” 


That thereafter, wit, 
day September, before the maturity 
thereof, said Zook sold, transferred, in- 
dorsed and delivered said note plain- 
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tiffs the defendant bank. That there- 
after, wit, the 15th day Novem- 
ber, 1890, and before the maturity 
said note, said defendants, conspiring 
and acting together, willfully and mal- 
iciously, and with gross negligence, 
illegally protested, and caused 
protested, said and 
made, issued and uttered, published and 
circulated, and caused made, is- 
sued, and uttered, published and circu- 
lated, written and printed protest 
thereof (and here set forth the written 
extension the protest the usual 
further alleging said petition 
that thereafter, wit, the maturity 
said note, said defendants, still con- 
spiring together, willfully, maliciously, 
fraudulently, and with gross negligence, 
demanded, collected, and caused plaintiff 
pay them, addition the amount 
the principal and interest said note, 
the further sum three dollars and fifty 
cents, which they, then 
claimed and demanded protest fees, 
account said illegal protest; and 
plaintiff, being then and there ignorant 
and unadvised their right 
collect said money, paid them the same, 
upon their said fraudulent and illegal 
demand, which sum they converted 
their own use and benefit. That plain- 
tiff was, before the acts the defend- 
ants aforesaid, ‘‘of good reputation 
and credit, both citizen and 
business man,” but the character his 
business not stated, whether mer- 
chant trader not. That reason 
which said illegal, fraudulent, mal- 
icious, and grossly negligent acts de- 
fendants, plaintiff has suffered and been 
damaged, body, mind, reputation and 
credit, the sum $15,000, besides 
and addition the damage which 
has sustained reason being caused 
pay said pretended protest fees 
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aforesaid. further claims the sum 
$10,000 way exemplary dam- 
ages, which says ought recover 
reason the premises. said pe- 
tition defendant presented general de- 
murrer, which was sustained the 
court. The plaintiff excepted this 
ruling the court, and declined 
amend, whereupon the court dismissed 
the case, ana plaintiff, excepting thereto, 
appealed. Explanatory above state- 
ment: November 16th was the sixtieth 
day after the date the note, excluding 
the day thedate, September 17, 1890; 
but November 16th was Sunday, 
shown the calendar; hence the pro- 
test November the Saturday 
preceding. Plaintiff assigns error 
the action the court upon the de- 
murrer. 

Ball, Tempel for appellant. 
Jennings Lewright, for appellees. 


NOTE ‘WITHOUT GRACE FALLING DUE 
SUNDAY PREMATURELY WRONG- 
FULLY PROTESTED SATURDAY. 


J., (after stating the facts.) 
the facts alleged the petition 
tute cause action, any viewof the 
case, under the law, then was not sub- 
ject the general demurrer. Was the 
protest prematurely made, and conse- 
quently unauthorized and wrongful? 
think so, unless the recognized rule 
under the law merchant been 
changed our own statutory enact- 
ments. There conflict authority, 
but, think, the weight the au- 
thorities and the reasoning support the 
proposition that case mere nego- 
tiable note, negotiable one without 
grace,” (like that hand) fall- 
ing due, according its face, upon 
Sunday, payment cannot required, 
nor protest made the preceding Sat- 
urday. The following Monday the 
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proper date for presentment and protest, 
unless that also legal holiday. The 
rule otherwise where days grace 
can beclaimed. Sunday, being dies non, 
and nota legal day payment, 
all banking business being suspended 
law, cannot computed, except 
would make another contract for the 
parties, and, requiring the defendant 
pay Saturday, compel him meet 
the obligation, before the time for its 
performance had arrived. Days 
grace, however, were originally granted 
mere indulgence, and hence the diff- 
erence the rules and usages upon 
this point. Avery Stewart, Conn. 
69, Amer. Dec. 250, and note; Dan- 
iel, Neg. Inst. Tied. Com. Paper, 
316; Salter Burt, Wend. 205; 
Allen, Ohio, 426; Kilgore 
Bulkely, Conn. 363; Kuntz Tempel, 
Mo. 75. 

are also the opinion that our 
statutes have not made any change 
the rule upon this subject, above an- 
nounced. They not apply the 
question hand, nor prescribe what 
shall the practice when the note ma- 
tures Sunday, which not also 
legal holiday. The provisions the 
statute, will seen upon close 
scrutiny, only declare that certain legal 
holidays shall treated the Christian 
Sabbath regard the presentment 
and protest bills and notes, etc., and 
that, the event the occurrence 
Sunday and legal holiday upon the 
date the maturity the paper, then 
may presented protested upon 
preceding Saturday.” Rev. Stat. 
arts. 2835, Thelaw, applicable 
notes maturing Sunday alone, re- 
mains was before the enactment. 
the legislature had intended recog- 
nize the law already allowing the 
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protest presentment upon pre- 
ceding Saturday,” then the enactment 
article 2835 would have been adequate 
for that purpose, such had been the 
established rule. Article 2837 was 
therefore enacted provide for diff- 
erent state the case. conclude 
that the note hand was 
prematurely and wrongfully protested, 
but still remains decide whether 
otherwise shown good cause 
action. 


PREMATURE AND 
HAVING BEEN MADE, WILL SUPPORT 
ACTION FOR LIBEL? 


can recover all, (aside from 
the question extortion,) upon the 
case made the petition, then 
must upon the ground that the acts 
the defendant making and extend- 
ing the protest the note, 
passed, uttering and publishing 


such means the fact that had been 
dishonored, amount libel upon his 
business reputation commercial credit. 
unless, therefore, the words are action- 
able se, the demurrer was correctly 
sustained upon this branch the case. 
Odger, Sland. 308, 310, 313, 315; 
Bradstreet Co. Gill, Tex. 115, 
Rep. mere act protest- 
ing the note, regarded wrongful 
act, could not give right action for 
more than The sub- 
stantial damages result, all, from 
the publication the act fact pro- 
test; hence, the wrong partakes the 
character libel slander, and 
should accordingly governed the 
same law. The decision 
Rolin Steward, 594, was 
based upon breach contract, though 
general damages seem have been al- 
lowed after the disclaimer the draft 
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was published. Lawson, Rights, Rem. 
Pr. 1236. 

waive the omission the plaintiff 
allege that was merchant 
trader, and the absence any innuendo 
this particular, (as there was 
special exception,) though such obli- 
gation vast importance. Odger, 
Sland. 63; Cooley, Torts, 202. 
concede, also, that charge merchant 
trader falsely with being 
rupt insolvent, with dishonesty 
his business, whether the accusation 
words mouth, would present case 
where the language should held 
actionable se, and give right action 
with without special damages. Au- 
thorities supra; How, Minn. 
235,17 Rep. 383; Amer. 
Eng. Enc. Law, pp. 306, 314, 

But are the opinion that the 
language contained the writing 
official extegsion the act protesting 
the note which set out the petition 
and made the basis the suit does not 
impute, directly indirectly, insolvency 
dishonesty the plaintiff, want 
ability disposition pay any past 
debt. that the plain- 
tiff alleges the defendants made, uttered 
and published concerning himself, and 
which caused damage his credit. The 
writing does not any means, neces- 
sarily naturally, have that effect, 
that the law would presume damages 
from its publication. The instrument 
merely recites that upon the day 
November, 1890, the notary, (who de- 
fendant Arnold,) the request the 
other defendant, who was the holder 
the note, presented the same during the 
hours business the teller the 
bank, where the note was payable, and 
payment thereof, which 
was refused.” That thereupon the no- 
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tary the request of” the holder, 
protested solemnly against the maker, 
and indorser, etc., usually done 
such cases; all which, according 
the instrument, gave notice fol- 
lows: 

mail.” This seems have been the 
extent the publication. Daniel, 
Neg Inst. 939, 940, 

The legal effect and the purpose the 
protest, well the formal notarial 
attestation thereof, are simply fix the 
liability the drawer indorser the 
prevent loss the owner reason 
the non-acceptance non-payment, 
the case may be, the maker drawer. 
The notary called upon witness and 
attest the essential facts which establish 
the liability, viz., due presentment and 
the refusal payment, etc. Id. 929. 
very much doubt that the writing 
question actionable all. All its 
statements are true, and does not ap- 
pear defamatory. copy the 
note annexed and part it, 
set forth the petition. Thereis 
innuendo, admissible here,that the in- 
tent and purport was charge the de- 
fendant with refusing pay just debt 
which had then matured. This conclu- 
sion would not naturally drawn 
any one who might read the instrument 
connection with the note, and cer- 
tainly contains words that effect. 
The reader, presumed know the law, 
would see that the protest had been made 
before the note was due, and hence that 
the plaintiff had most excellent reason 
for not paying the time. Let 
illustrate: Suppose the defendants had 
published newspaper the statement 
that the plaintiff had after demand duly 
made upon him, refused pay, the 
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June, note upon which was 
duly bound, but which its terms did 
not become due payable until the 
day July. That would not libelous 
although the defendants may have been 
actuated malice. which neither 
the moral code nor the law the land 
requires cannot libelous charge 
him with not performing.” Cooley, 
Torts, 207; Odger, Sland 308. 
The damages are not the natural legal 
consequences the language. 

But will take the most liberal view 
favor the plaintiff which the 
language used will admit, and concede 
that the ordinary effect such 
language, with the fact 
protest, would the plain- 
tiff failure and refusal pay his note 
hand after had fully matured. This 
certainly far the concession 
extended, for the language used 
the defendants, and which alone they 
must judged, does not affirm the just- 
ness validity the obligation. The 
accusation must also confined 
single note, because they have not said 
that refused meet any other obli- 
gation, was the habit refusing 
pay Under such circumstances 
think that obvious that the writ- 
ing not actionable se. 
pay this particular note may have been 
justified sufficient reasons, may 
have been illegal unjust allegation, 
may have already been paid the 
test without any fault upon the part 
the plaintiff. mean this that the 
act imputed the plaintiff was suscep- 
tible the above there- 
fore neither the acts nor the language 
the defendants necessarily, their or- 
dinary tendency meaning, charged the 
plaintiff with insolvency, loss credit, 
with dishonest conduct business. 
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such case the law does not presume 
injury the plaintiff, and allow the re- 
coyery general damages, when the 
words are actionable themselves; for 
the plaintiff’s credit reputation 
tradesman may may not have suffered 
any injury, according the circum- 
stances, the publication such al- 
leged defamatory matter would not 
necessarily ordinarily injure, tend 
injure, him these particulars. 
did injure him this instance, 
then the fact should been alleged 
showing the special injury. 


LIABILITY UNLESS SPECIAL DAMAGE 


are clear, therefore, the con- 
viction that the writing declared 
libel not actionable se, and conse- 
quently that the allegations the peti- 
tion not show any right recover 
damages for its publication, 
Md. 38; Cooley, Torts, 203-205. 

Where the libel not actionable se, 
mental anguish cannot allowed 
part the damages, (if recoverable 
any case,) without proof some other 
injury damage. Odgers, Sland 
310, note; Cooley, Torts, 204, and note 
460, 14S. Rep. 564; Co. 
Levy, Tex. 563. 

should perhaps also added that 
Odgers Libel and Slander (cited 
above) stated, page 297, that 
not necessary prove special dam- 
ages ‘‘in any action libel,” from 
which might inferred that such 
damages need not alleged case 
libel. cannot subscribe this 
doctrine. That would abolish the well- 
recognized distinction, even cases 
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libel, between words actionable them- 
selves and those that are not, and make 
all libels actionable per se. concede 
that there may words used pub- 
lished writing public 
where, only spoken, they would not 
be; but still think that, unless the 
libel that class, the plaintiff must, 
slander under such circumstances, allege, 
addition innuendo showing the 
impressions necessary the language, 
some special injury damage him- 
self, arising the natural and immedi- 
ate consequences its publication. 
Cooley, Torts, 204,206; 
Eng. Enc. Law, 435, and note 


Lawson, Rights, Rem. Pr. 176; 


Amer. Dec. 428, note Piper, 
Minn., supra; Bell Print Co., Abb. 
478; Walker Tribune Co. Fed. 
Rep. 827; Lewis Chapman, 369. 


BANK NOTARY NOT LIABLE PAY 
EXEMPLARY DAMAGE FOR ALLEGED EX- 
TORTION NOTARY’S 


now reach the determination the 
question whether the petition shows any 
right recover damages account 
the alleged extortion. this point 
appellee’s counsel say: 


“We not think the fees received the notary 
were illegal extortionate, the sense the crimi- 
nal statute. They were the ordinary and usual fees 
charged for protesting, and, the appellant had 
clined pay, the notary had means compelling 
him so, either seizing his person property. 
The act was purely voluntary and unconstrained 
the part the appellant. not even alleged that 
paid them under protest, any wise signified 
his unwillingness objection so.” 


approve this position, and hold 
that the fees, having been paid the 
plaintiff voluntarily, with full knowl- 
edge all the facts, and, most, only 
under mistake law, cannot re- 
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covered back, unless entitled 
virtue our statute, which pre- 
scribes penalty for the benefit the 
injured party against the officer for se- 
curing, well demanding, illegal 
fees, under certain circumstances. City 
Rep. 266; Hall, Tex. 
the Revised Statutes extends the penalty 
only where the officer has demanded and 
received fees” ‘‘any fee” not 
allowed title thestatutes. Un- 
der the construction heretofore given 
very similar provisions law both 
the supreme court and the court ap- 
peals, the acts the defendants, 
shown the petition, are not within 


the provisions article 2421, and 


not amount extortion, there de- 
fined. Orton Engledow, Tex. 205; 
Hays Stewart 357; Smith State, 
Tex App. 513. intimated 


Hays Stewart, supra, that while the 
fourfold penalty could not recovered 


under such circumstances, yet the 
amount fees illegally received the 
officer might be; but the court did not 
admit the effect voluntary pay- 
ment with knowledge the facts, 
the want power the officer en- 
force payment had been refused. 
240 the Penal Code, even 
amended, confers right 
back the fees when they, and such are 
prescribed law for the services per- 
formed, have been voluntarily paid; and 
conclude, therefore, that the plaintiff, 
under the facts stated the petition, 
was not entitled recover, part 
his damages, the fees had paid the 
notary. See, also Millar Douglass, 
The decision this question, where the 
amount clearly below the jurisdiction 
the district court, only important, 


therefore, affecting the right re- 
cover exemplary damages, claimed 
the That character dam- 
ages not recoverable without some 
actual damage also shown. 
Martin-Brown Co., Tex. 460, 
Rep. 564; Flanagan Womack, 
Tex. 50. The petition, failing dis- 
close any right recover actual dam- 
ages, was insufficient upon the demurrer, 
and therefore the judgment should 
affirmed. 


Per Curiam. Affirmed, per opin- 
ion commission appeals. 


CERTIFICATE DEPOSIT— 
WHEN DUE—PURCHASE AFTER 
MATURITY. 


Supreme Court Nebraska, 24, 1892. 


First Nat. Bank Rapip 


deposit tor value, before maturity, without notice 
equities, protected the same extent 
cent holder other negotiable But such 
certificate transferred when overdue, the purchaser 
takes subject all defenses which could have been 
made, had remained the hands the payee. 

The indorsement such paper the payee be- 
fore due, without recourse,” not itself sufficient 
charge the purchaser with notice defenses the 
maker. 

Across the face certificate deposit the 
usual form, payable the order the payee the 
return the certificate properly indorsed, were 
stamped the words: certificate payable three 
months after date, with per per anuum 
the time specified.” The instrument was trans- 
ferred the payee more than three months after its. 
date. time certificate, and dishonored 
when sold. 

transferred after due, the maker may set off any cross- 
demand which existed his favor against the origi- 
nal payee the time transfer, 


(Syllabus the court.) 


Error district court, Douglas coun- 
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Suit the Security National Bank 
Sioux City, Iowa, against the First 
National Bank Rapid City, D., 
recover certificates deposit issued 
defendant. Judgment for plaintiff. 
Defendant brings Reversed and 
remanded. 

Chas. Offutt, for plaintiff error. 
Congdon Hunt, for defendant error. 


ACTION IOWA BANK, DISCOUNTER, 
AGAINST DAKOTA BANK, MAKER, 
NEGOTIABLE CERTIFICATES DEPOSIT 
—DEFENSE, FAILURE CONSIDERA- 
TION, AND PURCHASE, AFTER MATURITY, 
SUBJECT EQUITIES, 


J.* This suit was brought 
the court below the defendant 
error bank) upon four certificates 
error (Dakota bank), payable the or- 
der John Rose, and him in- 
dorsed the Security National Bank 
Sioux City, Iowa. Three the cer- 
tificates were for $200 each, and one for 
$150.72. The failure con- 
sideration, and that the defendant 
error acquired the certificates after ma- 
turity, and under such circumstances 
charge with notice the maker’s 
defense. trial the court, there 
was judgment for the bank for the 
full amount the certificates. Two 
questions are presented for considera- 
tion. the lowa bank fide 
purchaser the certificates for valua- 
ble consideration, before maturity, 
the ordinary course business, without 
dishonor facts which im- 
peach their validity between the orig- 
inal parties? Second. Has the consider- 
ation failed 


For the sake clearness, have substituted the 
the opinion the 
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The certificates are alike, except 
amounts and numbers, and the fol- 
lowing form: 

National Bank. $200.00. Rapid City, 
Oct. 8th, 1887, John Rose, Esq., has deposited 
this bank two hundred dollars, payable the order 
himself the return this certificate properly 
indorsed. RICHARD LAKE, President. This cer- 
titicate not subject check. No. 8,006 This certifi- 


cate payable months after date, with per in- 
terest per annum for the time specified. 


The words, This certificate payable 
after date, with per cent. 
interest for the time speci- 
were stamped red ink across 
the face the certificates. 


CONSIDERATION WHICH CERTIFICATES 
ISSUED. 


The proofs show that John Rose, 
about the day October, 
1887, called the banking-house 
Lake Halley, private bankers Buf- 
falo Gap, D., with three certificates 
deposit issued him Morton 
Post Cheyenne, Wyo.,—one 
for $739.38, one for $67.35, and one for 
bearing interest and matur- 
ing different dates, and instructed 
Smith, the acting cashier, send 
the certificates the First National 
Bank Rapid City, and request that 
bank issue four their certificates, 
payable Mr. Rose’s order, follows: 
Three certificates for $200 each, and 
one for $150.72, exchange for Morton 
Post Co.’s certificate for $739.38, 
which interest expired October 
1887. Mr. Rose instructed Cashier 
Smith treat the other two certificates 
like manner their interest matured. 
October 1887, Lake Halley 
sent the three certificates, duly indorsed 
Mr. Rose, the First National 
Bank Rapid City, inclosed with the 
following letter: 


Banking-House Lake Halley, Buffalo Gap, 
Dakota, Oct. 1887. James Halley, Esq., Cashier, 
Rapid City, Sir: Herewith time D.’s 
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Morton Post Cheyenne, Wyo., drawn 
favor John Rose, and indorsed you fol- 
lows: 


$750 


When the first matures, send your time 
Three for and one for $150.72 for the balance. 
Treat the others they mature like manner. 
Yours, Cas. Would not take 
our this not national bank.” 


This letter and the certificates were 
received the Dakota bank the 
6th day October, 1887, who the 
same day forwarded the certifi- 
cate for collection through the First 
National Bank Omaha. the 8th 
day the same month the First Na- 
tional Bank Rapid City issued the 
four certificates deposit suit, and 
sent them Lake and Halley the 
same day, who delivered them Mr. 
Rose. There was other considera- 
tion for the issue the four certificates 
controversy. They were issued for 
the exact amount the principal and 
interest called for the Post Co, 
certificate first maturing. When the 
Post Co. certificate reached Cheyenne 
and was presented for payment, the 
makers had failed, having suspended 
and assigned the morning October 
10, 1887. The certificate was protested 
the following day, and due notice 
given parties. Rose was requested 
once take back the dishonored 
certificate, and return the four certifi- 
cates issued exchange therefor, which 
declined do. June 1888, 
Rose sold the certificates the Security 
National Bank Sioux City, Iowa, for 
$750.72, the face value, cash, and in- 
dorsed them without recourse.” 
The Iowa bank once presented the 
certificates the Dakota bank and de- 
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manded payment, which was refused. 
Thereupon this suit was instituted. 


CERTIFICATE DEPOSIT ORDINARY 
FORM NEGOTIABLE; BUT PURCHASER 
AFTER MATURITY TAKES SUBJECT 
EQUITIES, 


The Iowa bank insists that 
innocent holder the paper. The es- 
tablished doctrine that certificate 
deposit the usual form issued 
bank, and made payable order 
bearer, negotiable, and fide pur- 
chaser thereof, for vaiue, before ma- 
turity, without notice equities, 
protected the same extent inno- 
cent holder other negotiable paper. 
Laughlin Marshall, 390; Bean 
Briggs, lowa, 488; Hamblin, 
Conn. 363; Drake Ind. 
433; Bank Ringel, Ind. 393; 
How. 218, Curran Witter, Wis. 16, 
Ohio, 300; Howe Hartness, Ohio, 
St. 449. also equally well settled 
transferred when overdue the purchaser 
takes subject all defenses that could 
have been made, had not left the 
hands the payee. Palmer, 
494. cannot successfully claimed 
that the plaintiff below, (lowa bank), 
when purchased these certificates, had 
actual notice the facts surrounding 
their execution, that acted bad 
faith their purchase. paid Rose 
the face the certificates cash, dis- 
counting only-the interest. True, they 
were indorsed the payee without 
recourse,” but notice cannot implied 
from such indorsement alone. 


No. 12 30°, expiration of 3 mos., Oct. 8, 
No. 335, expiration Oct. 20, 
No. 12,337,expiration mos,, Oct. 21, 
1oc 
4 
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Pa. St. 468; Stevenson 
Wis. 111; Fox Bank, Kan. 441, 
Pac. Rep. 789. 


WERE CERTIFICATES PURCHASED AFTER 
DUE? YES, 


important, next, determine 
whether the certificates suit were past 
due when purchased the Iowa bank, 
which would impeach their validity 
between the maker and payee. Counsel 
for the Iowa bank insist that the cer- 
tificates are only payable upon their 
return and presentation the maker, 
properly indorsed, which was after their 
transfer the Security National Bank, 
and therefore were not dishonored when 
purchased. This contention based 
upon the phrase the return this 
certificate properly indorsed,” used 
the printed form the certificates. 
they contained other stipulation 
time payment, there would 
ground for debate that they did not be- 
come due until payment was demanded, 
and that their dishonor would not 
presumed from lapse time. Authori- 
ties are found which sustain such 
doctrine, but the decisions are not all 
one way. Many adjudicated cases, 
well text-books, lay down the propo- 
sition that certificate deposit the 
ordinary form, payable its return 
duly indorsed, is, legal eftect, 
promissory note, and due immediately 
upon its execution, and that suit may 
brought thereon without previous 
demand, the same the case 
promissory note payable demand. 
construe the certificates sued 
this action, are not now called 
upon choose between these conflicting 
authorities, decide whether de- 
mand certificates are subject the 
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same rule which governs and controls 
demand notes, for these are time cer- 
tificates. their terms they are pay- 
able three months after their date. 
Clearly, that the meaning the 
words stamped across the face the in- 
struments. They are capable 
other reasonable construction. The 
holder could not have lawfully de- 
manded payment before the expiration 
the three months; and, had suit been 
instituted before such time had elapsed, 
would have been prematurely brought. 
The words, ‘‘on the return this cer- 
tificate properly indorsed,” when read 
connection with the other stipula- 
tions, not control the time pay- 
ment, nor was indispensable 
recovery that the certificates should have 
been previously presented the maker 
duly indorsed. hold that the tender 
condition precedent maintain action 
thereon would defeat recovery upon 
lost certificate, and would prevent 
third person from becoming the owner 
certificate payable the order 
the payee, unless indorsed. Such rule 
would unsound principle, and con- 
trary the weight the decisions, 
Rep. 363; Bank Brown, (Ohio Sup.) 
gether all the conditions the instru- 
ments suit, and giving effect every 
part, must, they are payable three 
months after their date the payee, 
the person him transferred. 
case last cited the cer- 
tificate was the following form: 


“Banking House Hunt Co., Sycamore, 
March 1861. Chase, Esq., has deposited 
this bank two hundred and eighty dollars and fifty 
cents currency, subject the order himself, and 
payable like funds return this certificate 


three months after date. 
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was held that was payable abso- 
lutely three months after its date, and 
that return the certificate was not 
acondition precedent the recovery. 
The similarity the certificate the 
Illinois case the ones are consider- 
ing entitles that decision great weight 
preceeent here. When these cer- 
tificates were purchased the 
bank, they were five months overdue; 
and, being dishonored, the maker 
entitled all defenses against them 
could have urged had action thereon 
been brought the payee. 
Berry, Neb. 325, 330, Rep. 
254; Edholm, Neb. 741, 
Rep. 776. 


WAS THERE FAILURE 
TION? 


These certificates deposit were issued 
exchange for the Post Co. cer- 
tificate. There was other considera- 
tion. The record discloses that the 
Dakota bank used due negligence 
presenting for payment the Post Co. 
certificate. When presented, the makers 
had failed. was immediately pro- 
tested, and notice given Rose, the 
payee and endorser, the dishonored cer- 
tificate tendered him, and cer- 
tificates demanded. Whether the Post 
Co. certificate was sold the First 
National Bank Rapid City, was 
simply received for collection, can 
make difference the sufficiency 
the defense, received collec- 
tion, then the proceeds, when collected, 
the certificates suit issued before the 
Post Co. certificate was transmitted. 
Payment being refused when presented 
the makers, the consideration for 
these certificates failed. 
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Clelland, Wis. 481; Sleet, 
Ohio, St. 53, Rep. 24. 


RIGHT ISSUING BANK SET-OFF 
MAND AGAINST PAYEE, SUIT BANK 
PURCHASING AFTER 


the Dakota bank regarded 
the owner the Post Co. certificate, 
then Rose was liable thereon indorser. 
Every step was taken charge him 
such, and the First National Bank 
Rapid City could maintain action 
against Rose his contract indorse- 
ment. Then, under the provisions 
our Code relating set-off and counter- 
claim, could have been pleaded 
defense this suit had been brought 
Rose; and, the certificates contro- 
versy being dishonored 
ferred the Security National Bank, 
the Dakota bank can plead and prove 
any defense which could legally made 
Rose were the plaintiff. 
Rep. 300, the author that opinion, 
after quoting section the Code, 
says: 


“This clearly implies that set-off may allowed 
against note transferred after due. England the 
indorsee overdue note bill liable such 
equities attach itself, but only such, and 
not to those arising out of collateral matters, nor to 
any set-off that not good against his indorser. And 
common law, this country, some states, 
held that not allequities which might set off against 
the original payee can set off against third party, 
who affected with constructive notice set-off, but 
only those attaching the particular note suit. 
The English rule seems based upon the 
doctrine recoupment, and not applicable any 
state having statute similar our own, where inde- 
pendent and collateral claims may set off against 
overdue note the hands payce. 


any view the case, the defense 
well grounded, and should have been 
sustained. The judgment reversed, 
and the cause remanded for further pro- 
ceedings. The other judges concur. 


heck. 


GEORGIA, 


FREEMAN SAVANNAH BANK Trust Co,, 
Supreme court Georgia, January 11. 1892, the 
following decided 

The payee check whose indorsement has 
been forged thereon has right action 
against the bank upon which was drawn, for 
money had and received, because the bank, 
supposing the indorsement genuine, 
charged the amount the check depositor, 
the drawer, credited its correspondent from 
whom the check was received, with equal 
amount, and afterwards, upon discovery the 
forgery, returned the check correspondent, 
and made entries its books equivalent 
cancellation its former entries. The check 
was neither paid noraccepted. Citing, BANK 


Usury Forfeiture Under the National 
Bank Act. 


KENTUCKY, 


Many questions arise under the usury pen- 
alty provision the national bank act, (sec. 
5198) which imposes for usury forfeiture 
the entire interest which the note, bill, 
other evidence debt carries with it, which 
has been agreed paid thereon;” and 
case payment the usurious interest, liabili- 
action for twice the amount. 

The court appeals Kentucky 
Marion BANK, Feb, 20, 1892,) decide this 
question: Usurious interest former notes 
carried into, and becomes addition the 
principal renewal notes, which also carry 
usurious interest. The bank seeks enforce 
the there deducted not only 
the entire interest the renewal notes, but also 
the interest the former notes 

The court holds the forfeiture only extends 
the interest the last notes. says: 

the evident meaning the 
section quoted, taking, receiving, charging 
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ABSTRACTS AND NOTES CASES. 


national bank this state rate inter- 
est greater than per cent, deemed 
forfeiture the entire interest which exist- 
ing note, bill, other evidence debt carries 
with it, which has been agreed paid 
thereon not such interest may have been 
carried with agreed paid ona note al- 
ready cancelled either payment re- 
newal, whereby what was before interest has 
become interest-bearing principal 
Interest that has been either paid off, become, 
renewal, part the principal new note, 
cannot fairly regarded being carried 
interest with it; much less can with pro- 
priety said have been agreed paid it.” 


Liability Corporation Spurious 
Issue Stock. 


NEW YORK, 


The Forty-second Street and Grand Street 
Ferry Railroad Company has been declared 
liable the supreme court for the spurious 
stock issued Eben Allen, its secretary, 
treasurer and transfer agent, which was nego- 
tiated innocent holders for value. (FIFTH 
Ave. BANK Co., New 
York Supreme Court, General Term, February 
18, 1892.) 

Allen, will remembered, forged the 
president’s signature number certificates 
and fraudulently The Fifth Avenue 
Bank New York became possessed certain 
these certificates taking them from one 
Hofele fora loan. Before accepting them 
the bank made inquiry Allen, who pronounced 
the all right and identified Hofele its 
owner. The bank thereafter sold the stock but 
was afterwards compelled take back again. 
Its demand transfer the company’s books 
was refused, and brought suit. 

The court holds the railroad company liable 
the bank. The company held out Allen, 
one upon whose representations the bank could 
rely respect the genuineness the particu- 
lar certificates,and was bound his representa- 
tions, 
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The court further denied the right the com- 
pany avail itself the point that the stock 
question was not one the securities which 
state bank authorized take and become 
the owner of. That question, was said, could 
only raised the state authorities. 


Agreement Renew Defense 
Action Original Note. 


NEW YORK, 


Certain notes were delivered the Home- 
stead Bank, New York City, for advances 
made complete certain buildings. 
action enforce, the court holds that certain 
matters pleaded defense whether regarded 
agreement the bank loan additional 
moneys, constituted neither defense nor 
counterclaim the notes suit,” and verdict 
for the bank was rightly rendered. (HOMESTEAD 
Bank City Court, General Term, 
Dec. 29, 1891.) 


Piace Presentment where Note Pay- 
able 


RHODE ISLAND, 


clause note providing for its payment 
bank,” when there are several banks the 
city payment, may sometimes puzzle the 
holder notary where anxious make 
proper presentment order hold indorser. 
The supreme court Rhode Island 
SPENCER, 26, 1891,) discuss this ques- 
tion. They say: 

(the maker) did not specify any par- 
ticular bank which was payable, the 
holder had the right present for payment 
atany bank said city. BANK ABBOT, 
Pick. 465; BARRET 740, 743, 
Atl. Rep. 530; LANGLEY PALMER, Me. 
Moreover, the indorser having negotiated 
the note this form, must presumed have 
intended leave the election what bank 
present for payment, with the holder thereof, 
LANGLEY PALMER, Me. 467, 469.” 


Usury State Bank. 


SOUTH DAKOTA. 

the last JOURNAL was published full the 
decision the supreme court South Dakota, 
that national bank might indicted and 
fined for usury under state law. The case 
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March 1892,) was prosecution against 
state bank for offense. The judgment 
conviction the latter case is, however, re- 
versed for error the trial court refusing 
allow the borrower answer this question pro- 
pounded the bank: fact that the 
sum paid for the examination the property, 
and for looking the records, and for making 
the papers this case was all you paid over 
and above twelve per for this money?” 
This question should have been allowed, and 
the supreme court holds that where error 
shown, injury presumed unless the contrary 
affirmatively appear. The case was therefore 
sent back for new trial. 


Unsigned Notice Dishonor. 


The necessity for familiarity with all the 
technical rules making conditional the obliga- 
tion parties upon commercial paper, and for 
rigid living rules,is daily evidenced. 
large portion the banker’s wealth rests 
the keeping commercial instruments, and its 
security depends upon their safe and careful 
handling. The correct filling prescription 
the chemist calls for greater degree 
care than that exercised the party charged 
with the presenting, protesting otherwise 
dealing with negotiable paper upon which parties 
are conditionally liable. 

From Tennessee have recent case 
NAT. BANK March 1892, 
supreme court,) where the Peoples National 
Bank McMinnville sought hold indorser 
upon made defense that the 
notice dishonor was not signed. The notice 
demand and non-payment sent the notary 
public the indorser was proper form, but 
inadvertently, the signature had been omitted. 
The court holds this was insufficient charge 
the indorser. 

Had this been all there was the case, the 


would have been released, and the 


bank’s remedy against him lost. But appeared 
that upon receipt this the 
indorser consulted counsel its sufficiency, 
and was advised that the notice was bad. After 
this, and with full knowledge his discharge, 
unequivocally promised pay the note, and 
obtained indulgence. Such promise, the court 
holds, after knowledge his discharge, was 
admission notice,—an admission the suffi- 
ciency the notice had received—and the 
indorser was bound. 
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Loan Corporation Violation Power. 


TEXAS, 


The supreme court Texas deciding 
that the maker note corporation 
estopped from denying the power the cor- 
poration loan the money for which the note 
was given TERRELL ETC. Co., Nov. 24, 
say that there are only one scries 
modern decisions militating againt this view 
those the supreme court Alabama. that 
held that person who has made 
contract with corporation which ULTRA 
not estopped from pleading the in- 
validity the contract, though has received 
the benefit it. Crry 
ETC., Ala. 76-88; CHAMBERS FALKNER, 
expressed the case first cited, the objection 
the application the doctrine estoppel, 
the connection stated, that, estab- 


lished, these corporations, matter how lim- 
ited their powers, may make themselves omni- 
potent. They have only induce persons 
contract with them beyond the scope their 
powers, and their very usurpations will have 
the effect powers them which 
the legislature has withheld.” 

The Texas court does not concur this reason- 
ing. The corporation lays itself open Quo 
WARRANTO proceedings, abuses its corporate 
powers, prevent such abuse, and the usurp- 
ing corporation always the menace 
forfeiture and Among other 


illustrations fortifying its conclusion, the court 
cites the doctrine the national supreme court 
that national bank, who makes forbidden 
loan real estate security, answerable 
the government alone. The borrower cannot 
complain defend for this cause. 
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eral interest, and ex 


INDIANA. March 28, 1892, 
Editor Banking Law 

Dear gives his note for $160 due 
months, The note not being paid maturity, 
six months, when says must have 
once, you will get that amount, 
will accept full payment the note.” 
pays the $100 and receives the note. 

Now immediately sues for the balance 
and interest and receives judgment for $50 
and costs, the ground that had right 
accept the for the note and claim the 
balance open account between them; that 
could not discount his own 

This said Indiana law. 

The amount judgment being only $50 
while the amount was $60 and interest, what 
hinders suing again for the remainder the 


above good law 
CASHIER, 


ACCEPTANCE PART AMOUNT DUE, 
AND SURRENDER NOTE, BARS OWNER’S 
RIGHT RECOVER BALANCE, 


promissory note, satisfaction and 
discharge the whole note, and surrender 
the note the owner the maker, 
bar suit brought the owner for 
the recovery the unpaid portion 


early 1602 arule was established 
the common law that payment 
sum less than the amount liquidated 
debt under agreement accept the 
same satisfaction such debt, forms 
bar the recovery the balance 
the debt. See case (5th Co. 
117,) wherein was resolved 
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DEPARTMENT QUERIES AND REPLIES. 


department carried for the benefit all subscribers, who are entitled submit questions gen- 
prompt and careful consideration thereof, without charge. The names and places 
those submitting inquiries are published, unless special request made the contrary. 


Surrender Note Part Payment Release Debi. 


payment lesser sum the day 
satisfaction greater, cannot 
any satisfaction for the whole,” 
although was agreed that such pay- 
ment should satisfy the whole. This 
the logical result the elementary doc- 
trine that every contract requires legal 
consideration support it, and the 
receipt what one already legally 
entitled not such gain, nor the 
payment what one already fully 
bound pay, such loss form 
sufficient consideration for any promise 
debtor. 

And yet while the courts have univer- 
sally recognized the existence this 
rule, its injustice and unfairness are 
evident—enabling creditor back 
what has expressly agreed do— 
that its application has been confined 
within the strictest limits, and 
possible, has been evaded. 

Among other instances wherein the 
application the rule stated has been 
denied are the cases (made the subject 
the present inquiry) where part 
matured note has been paid the 
debtor, the creditor agreeing receive 
the amount full satisfaction, and sur- 
rendering the note. few these cases 
will cited, 

Ellsworth Fogg, Vt. 355, de- 
cides: The acceptance the holder 
promissory note part the amount 
due upon it, satisfaction and discharge 
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the whole note, and the surrender 
the note the holder the maker 
cancelled, tull discharge the 
note, and action can maintained 
for the unpaid 

The court stated the general rule, 
determined the decisions, that 
payment part discharge the 
whole, does discharge the whole, 
shown release under seal; but 
shown written agreement, re- 
ceipt, any proof short release, 
does not. This rule the court criticises 
thus: does not satisfactory 
one’s sense justice told that, 
when the parties have agreed that pay- 
ment part debt shall discharge the 
whole, and one the parties has per- 
formed payment, the other party 
shall protected retusing perform 
his part, and may collect the portion 
the debt which has agreed dis- 
charge, because there consideration 
for the agreement, Neither does seem 
add anything the good sense 
this class decisions say that the 
payee the debt, accepting part, 
execute release the rest the debt, 
that shall valid, but execute 
receipt only, shall void.” 

However the court declares this line 
cases long settled and they must, 
necessity, abide them. But, the 
case before it, where the note was sur- 
rendered part payment satisfaction 
the whole, the rule, before shown, 
declared inapplicable, and the creditor 
barred from collecting the balance. The 
reason given for the distinction that 
the surrender instrument can- 
celled, the party whom belongs, 
equivalent release. ‘‘A release 
the act party which does 
what has agreed todo. Before the 
release executed, his liability stands 
upon agreement merely, and the agree 


ment without consideration, may 
legally refuse what has agreed.” 
But his release, says the court, his 
agreement executed. act the 
highest significance, showing his intent 
discharge the debt. The surrender 
the notes being equivalent re- 
lease, the creditor has further right 
action. 

Wecite few other cases the 
same effect, that surrender note 
the owner upon receipt part the 
amount only, under agreement that 
covery balance the owner; and with 
each case will briefly epitomize the 
reason given for the conclusion. 

Beach Endress, Barb. (N. Y.) 
570. the payment made did 
not fully complete the measure the 
obligation, was perfectly competent 
for the obligees waive the right 
further performance, and surrender 
cancelled.” The voluntary delivery 
the obligation for cancellation dis- 
charged the debt. 

Stewart Hidden, Minn. 43: There 
rule law public policy, for- 
bidding the owner and holder note 
transfer it, without consideration; 
other words, make gift. the 
gift stranger, the latter may en- 
force against the parties; the 
maker, the gift must held lawa 
cancellation the note and the debt 
which secures. may admitted 
that the $500 paid here, was only part 
the sum due, and therefore would not 
legal consideration for promise 
surrender the note, extinguish the 
debt, for according the weight 
authority such contract, being without 
consideration, could not enforced; 
but this contract was executed, and the 
fact that there was legal considera- 
tion proves that was the intention 
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the owner the note donate it, and 
the unpaid balance remaining due it.” 

derbeck, Eq. 265: and also 
Mutrie, recently (Feb. de- 
cided the Massachusetts supreme 
court; both the same effect. These 
cases are sufficient show that, face 
the general rule that payment 
part does not discharge the whole debt, 
even such the agreement, 
theless the surrender note evidenc- 
ing the debt, upon part payment sat- 
isfaction the whole, will debar the 
creditor from going behind his act and 
recovering the balance. The surrender 
the note is, effect, gift the 
amount due upon the maker, and 
thus binding upon the giver. 


INDIANA HAS NOT HELD CONTRARY, 


The supreme court Indiana has not 
decided contrary the above. 
Wurgler, Ind., 223, the 
court uses this language: 


seems the settled law that where 
debt due, the receipt sum less than the 
whole debt, upon agreement that the sum 
received shall operate discharge the 
whole debt, not good accord and satisfac- 
tion, and cannot pleaded bar suit 
brought recover the balance the debt. 


But, the court continues: 


The ground upon which this rule law 
which not particularly favored the courts, 
rests, that such agreement without con- 


additional consideration, however small, courts 
will uphold snch agreements. 


This language shows the Indiana su- 
preme court accord with the 
other courts, regarding the rule 
unjust, and there every reason be- 
lieve that should case, such are 
considering, involving surrender 
note part payment satisfaction 
the whole, come before that tribunal, 
similar conclusion would reached 
that the act the creditor surrender- 
ing for cancellation the evidence debt, 
the debtor and cut him off from further 
remedy. 


SECOND SUIT FOR SAME CAUSE ACTION 
NOT 


this the Indiana rule, any judg- 
ment lower court the contrary 
would overruled. Assuming, how- 
ever, for the purpose answering the 
second question propounded, that 
cause action exists favor cred- 
itor for $60, and suing therefor, re- 
covers $50 and costs. Can 
second action for the remaining $10? 
Clearly not. His alleged cause action 
tor $60 has been passed upon the 
court, and judgment upon the merits 
pronounced. The law will not permit 
question which has been settled 
full and regular trial, tried again. 
(Gardner Bucklie, Cowen, 120). 


March 29, 1892. 
Editor Banking Law Journal: 

Dear The question came this 
bank to-day whether the fact man having 
possession draft drawn himself was 
evidence that had paid same. Iam under 
impression draft must stamped Paid” 
and that there have been cases where drawee had 
pay draft over again when had his 
possession and had paid messenger but failed 
have stamped, the messenger having left 
the place. 

Can you enlighten me? 


Hayes, 


Answer.—The general rule law 
that payment bill note will 
presumed from possession after maturity 
the party liable it; and possession 
of.a bill the drawee, after its maturity, 
prima facie evidence payment. 
the drawee bill not entitled its 
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Possession Draft Evidence Payment. 


possession before payment, think 
clear that the possession after maturity 
prima facie evidence that has been 
paid. But this presumption not 
founded truth, competent for 
party interested, show the fact 
otherwise.” 

the present inquiry, possession 
the drawee the draft after maturity 
presumptive evidence payment. 
has not fact paid it, the owner 
must establish that fact affirmative 
proof. has paid it, the omission 
the stamp wil! not affect him. 
That only the nature receipt, 
and not necessary prove the fact 
payment, think there can 
stated above, where the ‘‘drawee 
had pay draft over again where 
had his possession and had paid 
messenger, but failed have 
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THE BANKING LAW JOURNAL BINDER. 


have long time been looking for 
binder for the loose numbers the 
which would free from awkwardness 
handling, and which would preserve each 
number convenient form for perusal. 
last think has been found. advertised 
fully another page, and have arranged 
for the manufacture for the use our 
readers, The binder designed hold twelve 
has twelve steel parallel bars 
each which hold, without mutilation, 
single number, the slat running through the 
middle each book. The binder will hold one 
number equally well six, dozen, and 
will stand shelf, lay flat, the same 
any book. The covers are handsome and 
durable, and the title BANKING 
the outside front cover, and the curved 
back. The curved back hard, like that 
regular book, distinguised from the mushy 
back many binders. Altogether, 
splendid thing, and know our readers will 
pleased with it. The cost, delivered, $1.25, 
and well worth the 


THE INTERNATIONAL Representatiye 
the Committee Banking and Currency the 
bill agreed upon the committee carry into 
the recommendations the international 
American conference looking the incorpora- 
tion the International Bank. report accom- 
panying the bill says: 


time has arrived when some active steps 
should taken secure this country con- 
trol least such part the exchanges con- 
nected with the commerce the South American 
tween their and those this country. 
The business dealing such exchanges 
profitable one, The profit now goes the Eng- 
lish banker and practically tax added 
charge upon us. believe also that the com- 
merce certain the greatly in- 
crease, and with its increase will come either 
added profit us, shall conduct the busi- 
ness making those exchanges ourselves, 
added loss for the benefit the English banker 


shall permit the business continue its 
present 

time opportune for setting the 
machinery necessary this business, both 
because the representatives the South Am- 
erican republics have united recommending 
such project and because our merchants are 
prepared act upon the recommendation and 
furnish the capital necessary start the bank. 
objection based upon any constitutional 
limitation the power congress occurs 
your committee against granting the charter 
provided. The bill expressly prohibits the issu- 
ing the bank any currency, anything 
used acirculating medium the bank, 
and also expressly provides that the Govern- 
ment the United States shall not any time 
assume held liable for any acts the 


* 
* 


(Dem., Ky.,) the House April intro- 
duced for Mr. Springer (Dem., bill 
authorize the holding international mone- 
tary congress, The bill, which long, covers 
all the details the congress. 

Its provisions, substance, are that the con- 
gress shall meet Chicago Aug. 1893, and 
continue session the will the majority. 
Twenty-one delegates are represent the United 
States, seven chosen the President, 
seven the President the Senate, and seven 
the Speaker the House. The 
appointees are citizens not holding office 
the others are Senators and Representa- 
tives, The appointments are divided 
equally possible between the political parties. 
The Secretary State and the Director 
the Mint are additional delegates. 

The President authorized invite foreign 
Governments representatives, each Gov- 
ernment determine the number its repre- 
sentatives, but entitled only one vote. 
The congress formulate and submit, for 
the approval the Governments represented, 
uniform system and nomenclatures coinage 
and weights and measures, and also, possible, 
international agreement the relation 
which should maintained between and 
silver and uniformity weight and fineness 
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coins, and the adoption coin and coins that 
would current the same value all 
tries the world. 

the delegates representing the majorities 
the Governments cannct agree the objects 
the congress, minority may submit their 
views thereupon. The Secretary State 
call the congress order and preside until 
permanent officer elected. 


* 
* 


VALIDITY BANK special de- 
spatch Evening Post” from Wash- 
ington, April 12, says: the views the 
House Committee Banking and Currency 
prevail, the theft the 
national bank, before signature well 
after, will powerless validity. 
Forgeries, too, will have treated valid 
signatures they have once got into the hands 
innocent parties. 

reporting back bill amend 
the National-Bank Act, altered read, 
That the provisions the Revised Statutes 
the United States, providing for the redemption 
national-bank notes, shall apply all national- 
bank notes that have been may issued to, 
received by, any national bank, notwith- 
standing such notes may have been lost 
stolen from the bank and put circulation 
without the signature upon the forged signa- 
ture the president vice-president and 


cashier,” the Committee states its argument 


substantially this The notes issued 
banking associations, organized under the na- 
tional law, their deposit bonds and money 
with the Treasurer, are held ‘incomplete 
currency’ the Comptroller the Currency, 
and delivered banks occasion requires. 
When delivered, they are charged the banks 
much money. they are never duly 
presented for redemption, the Government 
makes that much profit, and the innocent holder 
suffers the loss. When the notes get into cir- 
culation, they everywhere, and note-holder 
remote parts has opportunity assure 
himself the genuineness the signatures, 
etc.; neither are such notes accepted the 
public the faith the banks any their 
officers, but that the Government. Many 
persons, indeed, not even know that the law 
requires the bank officers signs these notes, 
but suppose they are complete when they leave 
the custody the Comptroller and they once 
get into the the public, through 
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any accident, that incomplete condition, they 
pass from hand hand freely money. 

The thief, presumptively, never presents such 
notes for redemption, because would 
invite capture and punishment. They are, 
however, Offered innocent parties, and then 
the situation shapes itself thus: The Govern- 
ment, placing the notes the custody the 
bank, fully engraved, printed, stamped, and 
signed the Treasurer, has made easy the 
perpetration the fraud upon the innocent 
holder. not required redeem unsigned 
forged notes, but does not, tbe bonds and 
money deposited for their redemption remain 
for ever the Treasury, and while the banks 
get part their property back, the Govern- 
ment reaps profit from the loss suffered the 
holder, who has taken the notes the faith 


Goverment's obligation redeem what 
supposed good piece currency—which 


bank, argues the Committee, must held 
the accountability for the custody 
its notes, and the conclusive presumption 
neglect must raised against for all notes 
lost stolen, suffered get into circulation 
any time under any conditions. 
permitted refuse redeem notes issued it, 
put into circulation forged signatures 
its officers, there longer any security for 
the holder. 

THE New York Senate April 13th, passed 
the bill allowing savings banks invest cer- 
tain municipal bonds cities more than 50,- 
population. This good measure and 


* 


Washington dispatch the New York 
twenty-six given Senator Wil- 
liam Stewart, Nevada, and all recorded 
Alameda County, California. The mortgages 
are given various persons for amounts 
ranging from $4,000 $300, and the striking 
fact with respect them that twenty-five 
the twenty-six mortgages are made payable 
GOLD COIN one only for $2,250 being payable 
lawful money.” 

PRIMA FACIE, this forcible basis for 
charge insincerity against one who has been 
foremost advocate the proposition that free 
coinage silver will not make the latter de- 
preciated currency. But Senator Stewart has 
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made explanation. the Senate, April 
7th, said that these mortgages had resulted 
from sales property auction through firm 
brokers San The mortgages, 
presumed, were drawn the usual blanks 
which contained obligation pay gold. 
had never seen them, but had doubt 
that that was the case. arose from what was 
known the Pacific Contract Law passed 
1855, which was still force there, and under 
which the gold standard had been maintained 
there during the war. 

Mr. Hale (Rep., Me.,) hoped that the Senator 
would see that such thing should take 
place the future, 

Mr. Stewart promised doso and added that 
money: had always been opposed the 
Pacific Contract Law, which (he thought) had 
operated the great detriment the Pacific 
Coast. repeated that his brokers had drawn 
the mortgages the usual way and that 
was not responsible for that. 


ANOTHER small defalcation has come light 
New York city bank, the United States Na- 
tional, Wall street. Wiltshaw, who held 
the post individual book-keeper, recently 
absented from the bank manner 
that excited suspicion. Expert accountants 
were put work the books, and comple- 
tion their task, $32,072 was shown 
missing. Part this sum, expected, will 


recovered. 
* 


New York Savincs 
Preston, his annual report, says these in- 
stitutions: the day January, 1892, 
there were 122 savings banks existence 
this state, receiving deposits and reporting 
this department, addition that number 
there are the Mechanics’ Savings Bank Brook- 
lyn, Hope Savings Bank Albany, Central 
Savings Bank Troy, Manufacturers’ Savings 
Bank Troy, and Equitable Savings Bank 
New York city, which are closing their affairs 
up, preparatory going out business. 
new savings bank has been organized during 
the year ending September 30, 1891, this 
state. The Brevoort Savings Bank Brooklyn, 
which was authorized October 27, 1890, has not 
yet commenced business, its time having been 
extended the superintendent good cause 
shown. 


The only failure during the year was that 
the Ulster County Savings Institution, which 
upon examination commencing the 28th 
September last and continuing for several 
days, disclosed the fact that through misman- 
agement and misappropriation the funds 
the part the treasurer and assistant 
the bank not only had surplus, but was act- 
ually insolvent. accordance with opinion 
and decision the court, the institution, the 
8th day February last, opened its doors and 
resumed transactions business savings. 
bank, and the time this writing has been 
carrying business for about month, and 
informed that the present time con- 
siderably less than one-half the amount which 
depositors are permitted the said order 
the court demand, has been actually with- 
drawn, and there has been noexcitement run 
the part the depositors since the resump- 
tion business. 

most practical kind support the theory 
which has been advanced that there ne- 
cessity for savings bank into the hands 
receiver simply because cannot pay 
cents the dollar, The indications 
time point most strongly toward period 
great prosperity for this institution, and any 
event, the depositors are sure realizing 
much larger amount and less time than they 
would have done had the bank wound 
through receivership with its consequent de- 
lays and the great expense attending it. 

conclusion, the superintendent says: 
matter worthy consideration and special 
mention that while the number savings 
have decreased within the last ten years from 
127 122, there has been increase the 


LIABILITY MERCANTILE AGENCY FOR FALSE. 
REPORT suit brought 
the City National Bank Birmingham, Ala., 
against Dun, Wiman Co., account al- 
leged false representations concerning the credit 
and financial standing Kitts, lumber 
merchant Oswego, Y., sent out 
and Burchard, has been decided 
favor the bank, aftera three days’ trial 
before Judge Shipman the federal circuit 
court New 

Under the contract with the agency 
provided that the information furnished 
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mainly obtained and communicated serv- 
ants, clerks, attorneys, and employes appointed 
that Dun Co, should never re- 
quired the subscribers disclose the name 
any such servant, clerk, attorney, em- 
ploye, and should not responsible for any 
loss caused the neglect any such servant, 
attorney, 

The representations account which the 
plaintiffs sued stated that Kitts stood well 
every respect that had capital 
about $10,000 cash and real estate, and 
that controlled also valuable patents, The 
plaintiff, the strength this statement 
the defendants, discounted drafts accepted 
Kitts the amount The piaint- 
evidence consisted depositions taken 
Oswego and containing the evidence both the 
that city and leading lawyers and 
business men, who all testified that credit 
that city was bad the time the representa- 
were 

Judge Shipman charged that 
could not recover unless the jury was satisfied 
that Burchard made the representations fraudu- 
and that the defendants were not re- 
sponsible for any negligence the part 
Burchard obtaining the information upon 
which the representations were made, The jury, 
after absence fifteen minutes, rendered 
verdict for the plaintiff for the full amount 
claimed, including interest, 

This the first case, said, which any 
commercial agency has been held liable fora 
false report sent out every 
case previously tried the plaintiffs have been 
defeated upon the ground that the contract ab- 
solved the commercial agency from any respon- 


BANKERS’ OPINIONS THE STATUS THE 
following opinions prom- 
inent bankers New York City were recently 
given the and Express” upon the 
present status the silver question: 

George Coe, president the American 
Exchange National Bank: ‘‘I not want 
the abstract question any length now, 
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will state opinion that all danger the 
passage free-coinage bill This fact 
generally recognized financiers. The money 
tional one, but one that concerns all nations 
conjointly, and think the next serious legisla. 
tion the subject will based that ground, 
The course this legislation will take, believe, 
will the direction repeal the present 
silver bill, least limitation the law. 
its present phase not just and should 

Brayton Ives, president the Western 
tional believe that the time for the 
passage free-coinage bill positively passed. 
The only chance the bill ever had passing 
quickly before the people could have sufficient 
opportunity thoroughly study and digest its 
provisions and probable effects. The people can 
trusted reach correct solution such 
question they have time enough for compre- 
hensive study. much has been said the 
question during the recent lively agitation that 
opportunity for proper judgment has been given, 
and the resultis, opinion, opposition 
the project widespread and irrespective 
political party that the bill now could not have 
the ghost achance becoming law. 
think the present law, which pouring out 
millions every month money market which 
present very low, will The 
law is, opinion, unjust one, and should 
rescinded, and think most the financiers 
the country, who are disinterested, are that 
opinion,” 

Mr, Edward Simmons, president the 
Fourth National Bank, also believes that the 
danger the passage silver bill over. 

Regarding the shipment gold Europe,” 
said, has undoubtedly been large, and 
owing the following cause: Our exports 
cereals have been very heavy. Foreign buyers 
have been fearful the effect the silver agita- 
tion and have not been cognizant its actual 
chance success have, and have there- 
fore sent large quantities bonds here, which 
have been obliged pay for gold. The 
result has been heavy export gold, but not 
all result any fears prevalent this 
country.” 


